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SURROGACY BILL 2007 
Second Reading 

Resumed from 18 September. 

HON HELEN MORTON (East Metropolitan) [7.51 pm]:  I have taken quite a lot of time to search out and 
discover my ethical position on the Surrogacy Bill 2007 because it contains some quite competing interests.  
Through that process, I have discovered that I usually want to adopt a basic presumption in favour of the natural.  
I wanted to find my starting point for consideration of matters that are generally referred to as “social 
engineering” or “social reforms”, and I found that I came back to the same position all the time; that is, I adopt a 
basic presumption in favour of the natural.  I have a deep respect for what is natural, but I also respect and 
admire the new and emerging techno-sciences.  My objective is always to ensure ethical behaviour when 
applying the techno-sciences to enhance the natural.  In this respect, I tested myself against four basic 
presumptions, or attitudes.  The first attitude is that of just saying, “No, we must not do this”.  That is not my 
position.  I also tested myself against the attitude that there should not be any restrictions or conditions on this 
issue, and that we might as well go ahead and do what we want to do.  Quite clearly, that is not my position 
either.  The third attitude was a “No, unless” position.  By that I mean the attitude of saying, “No, we must not 
pass this bill unless we can justify it, and these are the requirements for justification.”  Such an attitude suggests 
that we may not proceed if there are any risks; we will proceed only if we can demonstrate that it is safe.  That 
position felt much more comfortable to me.  The fourth attitude is “Yes, we can do it, but”.  By that I mean the 
inclination is to say “Yes, we may do it, but not if certain circumstances prevail; and that if those circumstances 
do prevail, in that particular case, we should proceed until it becomes obvious that it is not reasonably safe to do 
so”.  The fourth attitude is one that would be adopted only if there were a real emergency or urgency.  I do not 
believe this bill fits into that category at all.  Therefore, my overall position is that, no, we must not do this 
unless we can justify it and unless the requirements for justification exist.  We should not proceed if there are 
any risks and unless we can demonstrate that it is completely safe. 

I also discovered my starting point: I have a set of ethical principles, and through analysis I can see what would 
ethically allow or prohibit a given technology.  Ethics informs the use of technology.  My starting point is not the 
reverse, whereby technology is the starting point and a person seeks ethics that allow its development and use.  
In that view, technology informs ethics.  My starting point is that ethics inform the use of technology.  I also 
discovered that my ethics are based on principle rather than on morality.  They are not linked to religion, but 
come from a deep human intuition about the natural order.  I can now recognise that I usually adopt a primary 
presumption in favour of the natural as a starting point for ethical analysis.  I cannot reject this primary 
presumption.  I prefer to see technology used to repair nature when it fails, rather than to realise an impossible 
outcome through natural processes.  This distinction helps me differentiate between ethical and unethical use of 
technology.  We have no option but to choose between an ethics primarily grounded in nature and an ethics 
primarily grounded in technology.  This is a critically important choice for me when I consider the ethics of 
interventions on human nature made possible by new technologies. 

Some people would say that my position can be discriminatory.  Differences can be recognised, but those 
differences can be equally respected.  An example is that of same-sex marriages.  Its advocates reject a two-
institution approach to committed adult relationships - that is, marriage and civil unions.  Those advocates argue 
that separate approaches cannot be equal.  I argue otherwise.  I say that separate approaches can be equal and not 
discriminatory.  Discrimination occurs if the same approaches are used but are treated differently.  My approach 
to recognising differences is not discriminatory.  “Different but equal” means that two entities are not the same, 
but that the differences between them justify our treating them separately.  That occurs frequently; for example, 
girls go to all-girls schools and boys go to all-boys schools.  The two entities are not the same, but they are 
considered equal and are treated equally, which is the antithesis of discrimination. 
I am against civil unions being called “marriage” and at the same time I am against discrimination against 
homosexual people.  There are always exceptions to the norm, but what should be the norm by which families 
are established in our society?  Do I want to keep the biological links between parents and children?  My answer 
is absolutely, clearly yes.  Do I want the natural biological link to be the norm?  Again, my answer is yes.  Am I 
prepared to accept that the norm will become two adults committed to one another?  I say no, because that is 
merely a social construct.  Do I want natural parenthood to be replaced as the norm by legal parenthood?  My 
answer to that is no, I do not.  I want natural parenthood to be the norm, but I expect that there will be some 
exceptions.  We must support and protect those exceptions, such as same-sex families, but we should not 
actively help to create them.  Similarly, I do not want to actively help create single-parent families, although we 
must support and protect them.   
I had to consider also that, in this process, the children’s rights are absolutely paramount.  Opposite-sex marriage 
establishes as the norm and institutionalises procreativity between a man and a woman.  In doing so, it 
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establishes children’s rights to links to their biological parents and their families.  I had the great pleasure this 
last weekend of attending a family reunion of about 90 members who were all connected through a family tree 
that revealed how those connections were linked.  Same-sex marriage is not an inherently procreative 
relationship; therefore, recognising it negates the norm and, with that, children’s rights.  If I want to protect the 
rights of children in general, I must protect the norm that gives them links to their biological parents and 
families.   

Epigenetics is the study of the interaction of genes and the environment.  Research in this area is providing us 
with information about how differences in the natural and unnatural processes impact on children.  It is clear that 
what is natural does not depend only on the outcomes but also on the means used to realise those outcomes.  My 
own research of literature clearly showed that children most want to live with a mother and father, to be part of a 
normal family and for their parents to be married.  Most young people, even those who come from families in 
which their parents are not married or in which young people cohabitate, make a conscious decision to not have 
children until they are married.  

I come back to a basic presumption in favour of the natural.  I believe that the natural is good and any potential 
harm to it should be taken into account.  I believe that more harm than good can result from intervention.  I do 
not think we have enough information - I certainly do not have it at the moment - about whether the benefits of 
surrogacy outweigh the risks and harms before justifying the interventions in this Surrogacy Bill.  The natural 
has order, purpose and meaning - it also changing through our intervention.  However, we need the natural; 
without it we face a loss of hope, feelings of disintegration and meaninglessness and eventually despair.  The 
natural allows us to be part of a much larger order of being, and techno-science should augment the natural, 
rather than it being the other way around.  I will read from a book I have been reading on this issue called The 
Ethical Imagination by Margaret Somerville.  The section that was of particular interest to me concerns 
surrogacy and states - 

Finally, commercial surrogate motherhood means women’s uteruses are for rent.  The chief executive 
of one Sydney, Australia fertility clinic summed it up this way: “In the future you will have sex for fun, 
but when you have babies, you’ll have IVF.”   

Further on it states - 
Using an animal to gestate a human fetus is prohibited under the Assisted Human Reproduction Act in 
Canada.  We have not yet developed a safe and effective artificial uterus but research in this area is 
taking place, and when an artificial uterus, is developed - as seems likely - the whole process of human 
reproduction will be open to being carried out in a technoscience environment, rather than an intimate 
human one.  

That reflects the much greater extension of where I think the object of this bill is heading.  This bill has raised 
what I will call ownership issues for me such as children being considered to be property to be arranged and paid 
for.  
I think I have made the assumption - I feel quite comfortable about it - that we do not have a right to have a 
child.  Not all people will have children.  In the lovely family reunion I attended on the weekend, of about 90 
people among whom there were many children running around, one couple had tried and tried to have babies.  
They had tried in-vitro fertilisation and had not been successful.  They had tried also to adopt a baby.  I sat down 
and talked with them about this bill.  Despite knowing that they would make wonderful parents, I still thought to 
myself, “I do not know why but for whatever reason this couple, who has so far been unable to have a child, 
apparently are not meant to have a child.  It just is not going to happen for them.”  I did not feel at any stage that 
I would have liked to change my position on surrogacy to assist them.  
In her second reading speech, the minister makes a comment that relates to one of the reasons I do not want to 
make it possible for these sorts of couples to have children.  The minister states - 

This bill will give couples the chance to be a family and to love and care for a child they so desperately 
want. 

The fact that someone desperately wants a child is the last reason I would want to see a child placed with two 
people.  I must ask the question: whose needs are we seeking to fulfil in this desperate want?  I do not believe it 
is the needs of the child; it is the needs of the couple who have a desperate need for something.  It seems that the 
Surrogacy Bill will somehow fulfil their needs.  Also, there are a lot of issues in this bill around child identity.  
Surrogacy can enable a child to have upward of eight parents.  That is taking this whole issue too far.  An 
enormous amount of confusion surrounds that simple right of biological linkage when eight potential parents are 
involved.  The eight parents can be made up of the egg donor and the sperm donor.  When we are talking about 
surrogacy, the partners of those two people are able to be involved in that process of determination about the 
parentage order.  There are the egg and sperm donors and partners and the surrogate mother and father.  When 
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the child is born, the surrogate mother is the legal mother and her partner or husband is the legal father, although 
he has not had any genetic involvement.  Then there are the arranged parents who become the new parents.  In 
this process eight different people could be involved in parenting issues for the child.  Of course they can fall 
into the same difficulties that everyone else falls into when there are divorces and what have you.  What happens 
regarding this child’s link to siblings?  These links are very important and I do not think people can 
underestimate them.  
In her second reading speech the minister also said that the bill will give couples a chance to be a family.  The 
bill is not about only couples, although couples are certainly mentioned; it is also about single women being able 
to become parents through surrogacy and about same-sex couples being able to become arranged parents.  I am 
not certain that the community would be supportive of this if the community were able to become involved.  
That leads me to another point; namely, consultation.  This is one of those bills that, for whatever reason, has 
been slipped in.  The Select Committee on the Human Reproductive Technology Act was held in 1999, during 
which some elements about surrogacy were discussed and somehow this act has emerged from that process.  The 
report was released.  Not all the recommendations on surrogacy were picked up in this process.  I am unaware of 
any other consultation that has taken place where the community, interested groups and organisations could 
actually have a say on this issue. 
The concern that I have about this bill is the mechanism of avoiding the current rules and regulations on 
adoption.  There is nothing in this bill to stop my husband and I - I am using myself as an example, although I 
wish to make it quite clear that I am well beyond having any more children - having three children and then 
saying that that is enough, we are happy with that, but we will continue to have children for other people.  They 
are our biological children.  This is a way of avoiding adoption.  If my husband and I have a surrogate 
arrangement with somebody, we can have another child and give it to them.  I really have to ask: would it not be 
easier to look at the current adoption bill with a view to lifting the prohibition on arranged adoptions for 
someone who is eligible for IVF rather than go through this entire surrogacy business? 

My second concern is that the bill enables same-sex couples to have children.  We could go back to my primary 
presumption about the natural way of having children.  This is where I really have some difficulties.  I do not 
think we should find a way around enabling same-sex couples to have children.  The bill also enables single 
people to have children through surrogacy.  The current bill will certainly allow a single woman or two women 
living together to become parents through surrogacy, but it is only a matter of time before it will be very clear 
that this is discriminatory against single men.  For example, a single woman is eligible for IVF because she is 
medically unable to have children, whereas a single man who has had a vasectomy is medically unable to have a 
baby.  If a woman can have a baby under a surrogacy arrangement under those conditions, why is a man not able 
to be given a baby under similar conditions?  It will only be a matter of time before single people, male or 
female, and same-sex couples will be able to obtain children through surrogacy.   

I also have a lot of issues about the financial elements of this bill.  A while back I asked some questions in this 
house about whether a surrogate mother can earn upwards of $100 000 a year through this process.  The answer 
was quite clearly yes.  For example, if I was a surrogate mother earning $100 000 a year and decided that I 
wanted to take a year off to prepare for the child, to prepare for becoming pregnant, to prepare for the pregnancy 
and for post-natal care, it would be quite clear that my income for that year would be agreed as a reasonable cost 
that could be paid to me by the arranged parents.  I also started to think that if I was in that situation, I would 
need to have those payments paid to me in instalments along the way.  It is no good giving the money to me at 
the end of my pregnancy because I would have bills, including electricity bills, rent and bills for goodness knows 
what else, to pay along the way.  I would need to be paid in monthly instalments or something like that.   

Then there is the problem of what would happen if there was a miscarriage.  Do I have to pay that money back?  
I could not pay it back.  I would not have the money to pay it back.  What happens if the child is disabled at 
birth?  Would I be obliged to pay back some of that money?  None of those things are as big an issue for me as 
the issue of the kind of conflict that would build up inside a surrogate mother who is also the biological parent, 
the egg donor, having received that money throughout the pregnancy, bonding with that child, who is her own 
child, and feeling obligated to hand the baby over when she would prefer not to.  She will feel guilty if she keeps 
the child and cannot repay the money and guilty if she wants the child and feels obligated to hand the child over.  
When I was thinking this through, I kept thinking about the movie Sophie’s Choice, about a mum who had to 
make a dreadful decision about which of her children to give away.  She would not be able to live with the 
decision whichever choice she made.  A mother who has borne a child, her own biological child, and has bonded 
with that child and received that money throughout the pregnancy will be in that awful position one way or the 
other.   
I started to think about what would happen - it did happen to me - if the birth mother became unwell and the 
husband needed to take time off work too.  Part of the claim for lost earnings would become part of the 
reasonable costs.  Then there are the legal costs to recover the lost earnings if the authorities did not agree with 
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it.  This cost could start to become quite substantial.  Then I started looking at the issues of the parental status of 
the arranged parents.  I found one thing in the bill really interesting.  In talking about the child’s best interests, 
the bill states - 

. . . the court must regard the best interests of the child as the paramount consideration.  

I do not disagree with that.  I have already talked about the emerging research in epigenetics.  The second part of 
this clause goes on to state - 

For the purposes of this Act it is presumed to be in the best interests of the child for the arranged parents 
to be the parents of the child, unless there is evidence to the contrary. 

I do not understand how that presumption can be made.  There has to be some basis to a presumption like that.  If 
I am the biological mother of a child, how can anyone presume that the arranged parent that this child will be 
given to will be better for that child than I would be?  I do not understand how that presumption can be made.  I 
can only start to understand how that presumption can be made if the birth mother is not the genetic mother and 
if the arranged parents are genetically linked to the child.  I know it formed part of an amendment in the other 
place, but this presumption needs to be tested before it can be written into law.   

There are other issues concerning the transfer of the child’s parentage.  I think we need to do a lot more 
investigating into the issues of the birth mother also being the egg donor.  It would not be too difficult to look at 
a way of ensuring that this bill, if it were to be enacted, could be amended to get rid of surrogacy for single 
parents, and if the birth mother is not the child’s genetic parent, at least one of the arranged parents should be the 
child’s genetic parent.   

I would like to mention an article I wrote for a small local paper.  For the purpose of this article, I referred to 
pure surrogacy.  I defined “pure surrogacy” as taking place when the egg of a woman who is the intended mother 
is fertilised with the sperm of a man who is the intended father, and the embryo is implanted into a surrogate 
mother who bears the child and gives it to the intended couple, the genetic mother and father.  When people talk 
about surrogacy, that is what they think about.  I could live with that.  If that were as far as the bill went, it would 
be fine.  However, this bill does not stop there.  Even pure surrogacy is problematic, such as the fragmentation of 
motherhood, difficulties when surrogate mothers build attachments and decide to keep the newborn child, or 
reported long-term effects on surrogate mothers who, after handing over their child, feel that they are falling 
apart, lacking energy, teary, gaining enormous weight etc.  The baby is the object of an unenforceable agreement 
between intending parents and surrogate parents.  The bill does not compel the intended parents to take the child, 
or the surrogate parents to either hand over or keep the child.  Will the genetic parents be willing to take a child 
with a genetic abnormality; and, if not, who will be the child’s real parents?  I do not have a philosophical 
problem with surrogacy, but I have a problem with how far this bill has intended or tried to take surrogacy.   

I also have a problem with some of the issues around parentage orders.  I ask the minister when she responds to 
give the exceptional reasons that a parentage order should be discharged.  It is of concern to me and it would be 
useful to know what are the exceptional reasons.  Again, in the area of parentage orders I have some concerns 
about the ownership of property.  I know that the New South Wales and Australian Capital Territory laws are not 
the same as those proposed in this bill; however, they are similar.  In March this year, in New South Wales three 
children of a man who had died won a share of his estate after proving that he was their sperm donor.  I want to 
understand how the issues relating to that are dealt with in this bill.  I do not have my head around that yet.   

We asked the minister’s advisers to inform us of the number of people in the ACT who had gone down the track 
of using parentage orders since the legislation had been in place.  The answer we were given was that between 
2004 and towards the end of last year, there had been only three cases.  We must ask the question: why are we 
going through this exercise for such a small number of cases?  Do we really need this legislation, particularly 
when we consider what it has the potential to lead to?   

Another concern I have is the varying of approved plans.  Parenting plans have to be developed before the child 
is handed over and approved after the child is handed over.  Therefore, as the birth mother, if I want to maintain 
some form of contact and involvement with the child, I will enter into an arrangement with the intending parents.  
The plan is developed before the child is born, but it is not approved until after the child is handed over.  I can 
apply for approval to vary the plan until the child is aged 18 years.  For example, could the plan prevent 
somebody from living interstate or overseas?  What variations would be considered?  What would happen if 
there was a falling out between the parties, and what effect would that have on varying an approved plan?  I have 
concerns about access to information.  Although I know that at the moment access to parenting from sperm and 
egg donors in Western Australia is voluntary, will this bill enhance that position so that the child will have more 
certainty in finding out who are the sperm and egg donors?   
I was unclear, when I was reading the information about the register, about whether the register would indicate 
whether the child has been adopted or provided to a family through a surrogacy arrangement.  I gained the 
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impression from reading the bill that that issue is clouded.  Therefore, adoption and surrogacy could be merged 
into one on the register.   

I recap that my position on surrogacy has always been based on my ethical belief on these sorts of issues; that is, 
clearly, a basic presumption in favour of the natural.  I cannot shy away from that anymore than anybody else 
can shy away from their ethical position.  It has not been easy for me to state my position as clearly as I have 
tonight.   
I am concerned that there has been little or no consultation on this legislation.  The government has paid 
tokenism to the concept of the basic rights of the child being paramount in favour of fulfilling the basic needs 
and wants of desperate couples, as they are referred to.  I have major issues with the children’s biological 
identity being revealed and the experiments associated with this issue.  I am concerned at the lack of 
understanding that is emerging from research into the impact of this legislation on children and adults.  I feel 
very strongly that this bill has been designed to get around problems with adoption, such as the small number of 
adoptions, the difficulty for single people to adopt and the difficulty for same-sex couples to adopt.   

It may be perceived by some people that my position on this legislation is discriminatory, but I do not see it that 
way.  I am clear that the basic presumption in favour of the natural is a non-discriminatory position.  The 
financial concerns are huge.  I envisage that there will be conflict over payment and bonding, as well as conflict 
for a birth mother who is also the genetic mother of the child.  We need to look at pure surrogacy versus what is 
provided for in this bill.  Pure surrogacy, as I defined it, would certainly have community support.  My overall 
position is that if this bill stands as is, I would be unable to vote for it.  Amending it might make it acceptable, 
but I would prefer this bill to be referred to a committee for consideration.   
HON BARBARA SCOTT (South Metropolitan) [8.28 pm]:  I stand to speak on the Surrogacy Bill 2007 
tonight with a sense of enthusiasm and reluctance.  As a woman and mother I feel great sympathy for any 
woman who is unable to have her own children.  I simply could not imagine my life without my four children.  
Therefore, it is with considerable difficulty that I approach this legislation.  I wish to do as much as I can for 
women who find themselves in this heartbreaking situation, but I also must consider the welfare of the surrogate 
mother and the best interests of the children.  Members in this chamber would not be surprised that my case 
tonight will be based on the best interests of a child in this situation.   
The previous speaker, Hon Helen Morton, said that the best interests of the children must always remain the 
paramount consideration.  In the case of adoption, the Convention on the Rights of the Child requires that the 
best interests of the child shall be not just a primary consideration, but the paramount consideration.  Article 21 
states - 

States Parties that recognize and/or permit the system of adoption shall ensure that the best interests of 
the child shall be the paramount consideration . . .  

In other words, the best interests of the child are not merely to be balanced as a central consideration against 
other competing interests such as a person’s desire to have a child, but rather the best interests of the child are to 
be the overriding consideration on which the whole process is assessed.  In this respect I remind the chamber that 
during the debate on the establishment of the Commissioner for Children and Young People in Western 
Australia, I drew on my experience of meetings in European and other countries in which children’s 
commissioners have been put in place with strong legislation.  A common provision in the overseas legislation, 
within the legislative framework of debating bills in Parliament, is the issue of the preparation of impact 
statements on how legislation will impact on children.  How will this legislation impact on children?  Are we 
talking about a commodity that some couples want?  We are talking about children.  I fought strongly to 
establish a clause in the Commissioner for Children and Young People Bill that would make it a requirement 
that, if we were faced with legislation such as this, a thoroughly researched impact statement be prepared so that 
all members on all sides of the chamber can consider the relevance of the legislation on children.  As the 
Convention on the Rights of the Child says, the children’s best interests must be the paramount consideration. 
Hon Helen Morton has talked about technology, and I will also spend a few minutes on that topic.  In Australia 
each year almost 5 000 children are conceived using assisted reproductive technology techniques.  They 
represent 1.7 per cent of all births.  A range of positive outcomes for ART children can be attributed to parental 
factors.  Parents using artificial reproductive technology demonstrate a strong desire to become parents, which is 
found to be beneficial for their child’s wellbeing.  ART procedures are accessed by a disproportionately higher 
number of older couples because advanced maternal age is a common reason for infertility.  Socially, older 
parents are more financially secure and have more fully developed life skills.  This may be one of the factors that 
lead to more positive parenting styles.  Advanced maternal age, however, can have physical consequences for a 
child.  It increases the risk of chromosomal abnormalities, miscarriage, premature labour and low birth weight, 
all of which can lead to significant health problems for a child.  ART is a marvellous technique and technology 
for people who want to have a child.  It is incredible.  In the last century we would not have dreamt that that 
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would be possible.  In-vitro fertilisation - that is, fertilisation in a glass dish - can take place and an embryo can 
be implanted in a woman’s womb so that she will become pregnant.  It is marvellous technology.  The 
technology is a mixed blessing for some of the children because although it allows children to be born into many 
caring and loving families who would otherwise not have been able to conceive, there are many potential 
negative physical impacts.  For instance, research shows that the children born by IVF have more than double 
the incidence of mortality, which is often defined as the stillbirth of a child of fewer than 20 weeks’ gestation, 
and the neonatal death of a child up to 28 days following the birth.  There is a higher rate of multiple pregnancy.  
The rate of multiple births in Australia is almost 20 per cent after IVF compared with 1.6 per cent in the general 
population.  In Western Australia, the Peel Health Campus and other regional campuses that deliver multiple 
births as a result of IVF often encounter difficulties because the hospital cannot handle the high incidence of 
multiple births.  The chance of a preterm birth using IVF is also higher, at 20 per cent compared with seven per 
cent of the general population.  Preterm births increase the risk of several health issues, such as respiratory and 
gastrointestinal problems.  The children require intensive monitoring in the first few weeks of their lives.  They 
can suffer from visual impairment and neurological problems, including cerebral palsy.  They have an increased 
risk of inheriting rare genetic abnormalities that are related to the underlying cause of infertility in their parents, 
which may lead to the children developing childhood cancers and becoming infertile as adults. 
At this point I again make reference to the Convention on the Rights of the Child.  Article 24 states - 

1. States Parties recognize the right of the child to the enjoyment of the highest attainable 
standard of health and to facilities for the treatment of illness and rehabilitation of health.  
States Parties shall strive to ensure that no child is deprived of his or her right of access to such 
health care services. 

2. States Parties shall pursue full implementation of this right and, in particular, shall take 
appropriate measures:  

(a) To diminish infant and child mortality;  

ART is having the reverse effect of these goals.  A doubling of the infant mortality rate is hardly something to 
boast about.  This has an implication in the surrogacy debate because surrogacy requires the technique of ART to 
be used.  If a woman who wishes to have a child but cannot bear children chooses another woman to be the 
surrogate mother, the birth must be done under the auspices of the Human Reproductive Technology Bill and 
ART must be used.  The outcome is that the health issues common to ART are very likely to occur in the case of 
surrogate births.   
There may be a multiple birth or there may be a birth defect.  That is where I can sympathise with the surrogate 
mother and the parents who want a child.  We have already seen the example of two lesbian women in the 
eastern states who went through IVF.  As a result, they had twins.  That is very common.  They only wanted one 
child.  I speak from the heart now.  If a surrogate mother is carrying twins, and perhaps in the case as outlined by 
Hon Helen Morton she is being paid $100 000 to do it, and the receiving parents want to have only one child, 
God forbid, but what would happen to the other twin?  It could even be a triplet.  Can we honestly reconcile that 
it might be in the best interests of the child to be conceived and be born with a twin or one of triplets and to then 
be rejected?  The parliamentary secretary is looking puzzled. 
Hon Adele Farina:  I’m not. 
Hon BARBARA SCOTT:  The child could be rejected at birth.  There will not be an adoption order over the 
child because it will be the second or third child.  We are not dealing with animals on a farm; we are talking 
about little people.  We are talking about little people who need and deserve and, I believe, have every right, to 
know their origins so that all of this will be explained to them one day.  What does it do to a child to be rejected 
because he happens to be a twin or a triplet or a quad or a child with Down’s syndrome or a heart condition or 
cerebral palsy?  There is no requirement in this bill for parents to accept the baby or for the surrogate mother to 
hand it over. 
I will now talk a little bit about foetal maternal bonding.  I know a little bit about that.  The importance of foetal 
maternal bonding seems to be ignored or at least given minimal weighting in surrogacy.  It is something that 
mothers have understood for a long time.  People will often find that they have a daughter-in-law, niece or 
cousin who says that she feels that the child she is carrying will be a boy.  One may ask why she feels it will be a 
boy.  She may say that she is carrying it differently, or whatever.  She may say that when she puts on certain 
music, there is a different movement.  I have a daughter-in-law who is just 30 years of age.  She is a wonderful 
music and singing teacher.  She was raised with music; she is an opera singer.  She is teaching music at a Jewish 
school in Sydney.  She said to me last week that every time she puts on Beethoven or whatever, she, the baby she 
is carrying, moves differently.  She already knows that it is a girl.  She said that she moves differently or that she 
will give her a big kick.  Given the wealth of studies revealing the nature of the bond that develops during a 
pregnancy because of the production of various hormones that establish and strengthen the bond, some men - 
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usually those who have conducted a study - are now beginning to gain some comprehension of its strength and 
importance.  I am sure that many fathers do understand that.  I know that most mothers do.  In addition to the 
biological bonding, developmental neurology indicates that learning begins in the womb and that a child is 
predisposed to learn best from those who are around during the pregnancy.  Of course, that is especially so from 
the birth mother.  It is no accident that outstanding sportspeople often produce children with the same 
inclinations and interests.  People can say that it is nurture, but is it nature?  I can tell members that all four of 
my children have been very good rowers.  Their father was a King’s Cup oarsman.  I am sure it has got 
something to do with their long limbs and their keenness and their commitment to a regimented training 
schedule.  I am sure there are other people who could relate similar stories.  I am sure that my daughter-in-law - 
my son’s wife - will produce a baby who loves music and will grow up with music.  The baby is already telling 
her that now.   
The foetal maternal bonding is a real dilemma for the surrogate mother who then has to hand over her baby after 
the pregnancy.  There is a break in the bond.  From experience in adoption we know that these issues are not 
insurmountable: although there is harm to both mother and child, they are able to recover.  I know that in the 
experience of my friends who were unable to have children when I was having children, a couple of them were 
able to adopt two or three children.  In my work as a teacher in special education here and overseas I have met a 
number of children who have mixed identity crises, particularly those children who are adopted.  It is a natural 
urge for each one of us to want to know where we come from and to know our origins.  That gives us a feeling of 
confidence to take the next step.  I say that not only is it a natural thing for children and people to want to know 
their origins, but also it is a right for them to know it.  That leads me to the point that Hon Helen Morton has 
already spoken about this evening; namely, although I have great compassion for families who cannot have 
children - to me, that is a tragedy - if we proceed with this surrogacy legislation, and if we start dealing with 
children as commodities, we run the risk of having little people with very mixed identities.  That is so because it 
is not a simple issue of, “If I can have a baby but my sister cannot, then there is a little arrangement.”  This bill 
puts in place a whole range of things that require almost unnecessary bureaucratic intervention.  It determines 
that as a result of a surrogacy arrangement, a baby could have, as Hon Helen Morton has said, involved the 
contributions of eight adults - the commissioning parents, the surrogate parent and her partner, and the sperm 
donor and the egg donor, and their partners.  That is a lot of people contributing to one baby.   
Most of us have grown up knowing who our mothers are.  Some of us may not know who our fathers are, but 
most of us know who our mothers are.  In preparing for this bill, something came to my mind.  It is a story that I 
used to read often to my children.  Last night I went into the attic and found the book.  It is rather tattered, 
because it was a very popular book with my children.  It is called Are You My Mother?  It is about a little bird.  I 
thought it was rather like what a little child might feel like as a result of the operation of this Surrogacy Bill.  
Although it is almost bedtime, I am not sure that I will get through this whole story, but I will begin.  The story 
reads -  

A mother bird sat on her egg. 
The egg jumped.   
“Oh oh!” said the mother bird.  “My baby will be here!  He will want to eat.” 
“I must get something for my baby bird to eat!” she said.  “I will be back.” 
So away she went. 
The egg jumped.  It jumped, and jumped, and jumped! 
Out came the baby bird! 
“Where is my mother?” he said. 
He looked for her.   

He looked up.  He did not see her. 
He looked down.  He did not see her. 
“I will go and look for her,” he said.  
So away he went.  
There he goes, off out of the nest, looking for his mother.   
Down, out of the tree he went.  
Down, down, down!  It was a long way down. 
The baby bird could not fly.  
He could not fly, but he could walk.  “Now I will go and find my mother,” he said. 
He did not know what his mother looked like.  He walked right by her.  He did not see her. 
He came to a kitten.  “Are you my mother?” he said to the kitten. 
The kitten just looked and looked.  It did not say a thing. 
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The kitten was not his mother, so he went on. 
Then he came to a hen.   
“Are you my mother?” he said to the hen. 
“No,” said the hen.   
The kitten was not his mother.  
The hen was not his mother.  
So the baby bird went on. 
“I have to find my mother!”  he said. “But where?  Where is she?  Where could she be?” 
Then he came to a dog. 
“Are you my mother?”  He said to the dog. 
“I am not your mother.  I am a dog,” said the dog. 
The kitten was not his mother. 
The hen was not his mother. 
The dog was not his mother. 
So the baby bird went on.  Now he came to a cow. 
“Are you my mother?” he said to the cow. 
“How could I be your mother?” said the cow.  “I am a cow.” 
The kitten and the hen were not his mother. 
The dog and the cow were not his mother. 
Did he have a mother? 
“I did have a mother,” said the baby bird.  “I know I did.  I have to find her.  I will.  I WILL!” 
Now the baby bird did not walk.  He ran! 

Then the baby bird ran past a truck, and that was not his mother.  He ran past a boat, an aeroplane and a front-
end loader, which was called a Snort, and was not his mother.  My kids would know that I am missing pages 
here, but members have not yet picked that up!  Further on, the book continues -  

Just then, the Snort came to a stop. 
“Where am I?” said the baby bird.  “I want to go home!  I want my mother!” 
Then something happened. 
The Snort put that baby bird right back in the tree.  The baby bird was home! 

The Snort is the front-end loader -  
Just then the mother bird came back to the tree.  “Do you know who I am?” she said to her baby. 
“Yes, I know who you are,” said the baby bird. 
“You are not a kitten. 
“You are not a hen. 
“You are not a dog. 
“You are not a cow. 
“You are not a boat, or a plane, or a Snort!” 
“You are a bird, and you are my mother.” 

That was one of my children’s most favourite books.  I think that was because it gave them a sense of identity.  
They knew who their mother was, but they loved saying “Was it the cat?”  “Was it the dog?” or whatever.  It just 
came to mind when I was doing some research for this bill and considering the mixed-up identity that little 
babies will have when brought into the world with the possibility of eight adults contributing to that one child.  
We are looking at this complicated bill to perhaps provide three or four families with babies.  We go back again 
to the welfare of the child.  This does not seem to me to be a major consideration in this bill.  It is certainly not 
the paramount consideration.  That, in a nutshell, is my concern with surrogacy.  We are not setting out to do our 
very best for the child.  Instead, we are setting out to do our very best for the prospective parents.  As a note of 
caution I will share with members something that I learnt at a very early parenting session that I attended; that is, 
parents should never believe that they actually possess their children.  The children are not commodities.  A 
person cannot possess a child, a husband or a wife.  A child is a gift that a parent will treasure, but cannot own. 

The issue is how we deal with this bill.  Many amendments come to mind, given the harm to the child and the 
birth mother - the surrogate mother who must part with a child that she has bonded with - the health risks 
resulting from the use of reproductive technology techniques, and the problems with contractual disputes that I 
will not go into here, but which other speakers will raise.  Hon Helen Morton has talked about the intricate legal 
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issues that have been known to result from surrogacy not going as the parents had planned.  For once, we should 
respect the child more than the adult.  I believe that we should protect the weak from the desires of the strong, 
because we know children do not have a strong voice.  For once, we should do the right thing rather than give 
priority to the desires of people with a mindset that children are commodities that can be passed around.  I am 
sure many members will not agree with me.  As I do, they may know somebody who just cannot have children.  I 
feel desperately sympathetic for those people, but I ask all members who are not able to oppose or abandon this 
bill to support the amendments that will be moved to minimise the harm to the children who will be the result of 
surrogacy arrangements.  The welfare of the child will still not be the central consideration, but at least a very 
unfortunate set of circumstances can be avoided.  I, for one, want to do the very best by the child, and I hope that 
all members in this chamber will be motivated by that same desire.   

There is so much written and so much to read about surrogacy in the short time that we have to respond to the 
Minister for Child Protection’s second reading speech.  I am at a loss to know which of the important things need 
most to be placed on the record. 

However, I came across a little letter titled “My Father Was an Anonymous Sperm Donor” written by a young 
girl called Katrina Clark.  Some members may have read this letter.  She wrote - 

I’m 18, and for most of my life, I haven’t known half my origins.  I didn’t know where my nose or jaw 
came from, or my interest in foreign cultures.  I obviously got my teeth and my penchant for corny 
jokes from my mother, along with my feminist perspective.  But a whole other part of me was a 
mystery.  
That part came from my father.  The only thing was, I had never met him, never heard any stories about 
him, never seen a picture of him.  I didn’t know his name.  My mother never talked about him - because 
she didn’t have a clue who he was.   
When she was 32, my mother - single, and worried that she might never marry and have a family - 
allowed a doctor wearing rubber gloves to inject a syringe of sperm from an unknown man into her 
uterus so that she could have a baby.  I am the result: a donor-conceived child.  
And for a while, I was pretty angry about it. 
I was angry at the idea that where donor conception is concerned, everyone focuses on the “parents” - 
the adults who can make choices about their own lives.  The recipient gets sympathy for wanting to 
have a child.  The donor gets a guarantee of anonymity and absolution from any responsibility for the 
offspring of his “donation.”  As long as these adults are happy, then donor conception is a success, 
right? 
Not so.  The children born of these transactions are people, too.  Those of us in the first documented 
generation of donor babies - conceived in the late 1980s and early ‘90s, when sperm banks became 
more common and donor insemination began to flourish - are coming of age, and we have something to 
say. 
I’m here to tell you that emotionally, many of us are not keeping up.  We didn’t ask to be born into this 
situation, with its limitations and confusion.  It’s hypocritical of parents and medical professionals to 
assume that biological roots won’t matter to the “products” of the cryobanks’ service, when the longing 
for a biological relationship is what brings customers to the banks in the first place. 
We offspring are recognizing the right that was stripped from us at birth - the right to know who both 
our parents are. 
And we’re ready to reclaim it. 
When I read some of the mothers’ thoughts about their choice for conception, it made me feel degraded 
to nothing more than a vial of frozen sperm.  It seemed to me that most of the mothers and donors give 
little thought to the feelings of the children who would result from their actions.  It’s not so much that 
they’re coldhearted as that they don’t consider what the children might think once they grow up.   

Those of us created with donated sperm won’t stay bubbly babies forever.  We’re all going to grow into 
adults and form opinions about the decision to bring us into the world in a way that deprives us of the 
basic right to know where we came from, what our history is and who both our parents are. 

I believe I’ve let go of any resentment about the way I was conceived.  I’m playing the cards I’ve been 
dealt and trying to make the best of things.  But not all donor-conceived people share this mindset. 

Katrina Clark is a student in the undergraduate hearing program at Gallaudet University. 

That is a little story I came across that emphasises the point I made about the identity problems faced by the 
children in surrogacy arrangements.  There are problems for the relinquishing or surrogate mother who has to 
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give up a child because of the bonding that occurs during pregnancy.  In another case in America that I read 
about, a young mother who had three little children decided to make a surrogate arrangement for a friend.  Her 
little girl, who was four years old and knew that her mother was pregnant, went to the hospital and wanted to 
know where the baby was.  The little girl said, “Where is our baby?”  The mother said, “Oh, I gave that baby 
away.”  The little girl then said, “So, mummy, if I’m naughty, will you give me away?”  This situation creates 
concerns for siblings of the surrogate baby that these children really should not have to bother with at such a 
young age.   

Therefore, in summing up, it is my belief that all surrogacy arrangements amount to a trade in humans, and that 
all surrogacy arrangements treat humans as objects for possession and disposal.  We do not own and cannot 
dispose of children.  A number of the issues involved are quite complex and confusing.  Today, I read a copy of 
the Minister for Child Protection’s second reading speech and the bill’s explanatory memorandum; they speak in 
terms of comfort and consideration for those people that cannot have children.  However, it is said that the devil 
is in the detail, and this bill deserves to be thoroughly scrutinised for the detail that lies between the lines of the 
minister’s second reading speech.  For instance, this was the opening phrase of the minister’s second reading 
speech - 

This bill provides a framework for the regulation of surrogacy and for the legal parentage of children 
born as a result of surrogacy arrangements. 

That is a bland, straightforward statement.  However, when looking at the detail, it is not so simple.  The second 
reading speech continues - 

This bill will give couples the chance to be a family and to love and care for a child they so desperately 
want.  It is an example of using technology and the law to fulfil their dream to be a family. 

However, I can tell my colleagues that this bill gives single people that right as well.  How much of this second 
reading speech and the bill’s explanatory memorandum have we taken on face value?  The second reading 
speech also outlines - 

The regulation of surrogacy presents challenges because of the need to balance the possibly conflicting 
interests of the parties who may be involved in a surrogacy arrangement. 

That is an understatement, as I have looked at the bill and some of the complexities in the arrangements that need 
to be made.  The answers to some queries made by Hon Donna Faragher about the incidence of surrogacy in 
other jurisdictions indicate that not a lot of surrogacy arrangements are being made.  We have to ask ourselves 
whether this bill is designed to protect the children or the parents.  There are issues within the details of this bill 
that lead me to believe that it does not provide that protection.   

I think the bill also puts an increasing number of children at risk of being exposed to harm through failed 
surrogacy arrangements, and the surrogacy arrangements in this bill are not secure enough.  The Human 
Reproductive Technology Bill went through Parliament in 1991; I was here when that happened.  It established 
the Western Australian Reproductive Technology Council.  If this bill is to go through Parliament, in my view 
we need to make sure that the Reproductive Technology Council exercises active oversight of all surrogacy 
arrangements.  A set of health directives for this bill was tabled in the Legislative Assembly.  This needs to be 
thoroughly investigated at the committee stage.  I do not have time tonight, in the short time available, to go 
through those details.  These directives actually dissipate the power that was given to the Reproductive 
Technology Council by Parliament.   

I have talked about advances in reproductive technology and the number of people who can contribute to the 
resulting baby, and I think it makes it harder for a child to know and accept his or her genetic parentage.  I think 
that if members are able to commit this bill to thorough scrutiny by a parliamentary committee, we could have a 
report which, although it might not be an impact statement prior to discussion of the bill as I would have 
preferred, at least might discuss the bill and provide a general overview of the impacts, similar to the overview 
provided for the Wills Amendment Bill 2006.  Although that report was constricted by not being able to discuss 
policy, it at least provided Parliament with some exposure to what other people in the community might want to 
contribute to that sort of bill. 

I will conclude with a quote from a submission from the Southern Cross Bioethic Institute in Adelaide.   

[Leave granted for the member’s time to be extended.] 

Hon BARBARA SCOTT:  This bill, in my view - 

. . . fails to respect the dignity or primacy of the welfare of the child.  It involves the subordination of 
the welfare of the child and surrogate - 

That is, the surrogate mother - 
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in favour of the commissioning parents desires to have a child.  As Rosalie Ber states: 

The question of whether the suffering of a childless woman is greater than that of the gestational 
surrogate, who ‘abandons’ her baby, is ‘solved’ when the surrogate mother is de-personalised, and 
looked upon solely as a ‘womb for rent’. 

HON GIZ WATSON (North Metropolitan) [9.14 pm]:  The Greens (WA) have always been strong supporters 
of women being able to make informed and supported choices about their reproductive health and processes, and 
we see this bill as a move to strengthen that.  The Australian Greens’ federal policy on women asserts that 
women have the right to make informed, supported choices about all aspects of their lives, including sexual 
identity, health, reproductive health processes, birthing, childbearing and the way in which they balance 
participation in paid work with caring responsibilities.  I will quote some general information on infertility that 
was published by the Victorian state government’s Better Health website.  On the issue of infertility in Australia, 
it states in part - 

It is estimated that about 10 to 15 per cent of Australian couples who want to start a family are infertile.  
While in about 40 per cent of these cases the problem is due to male infertility, often it is the female 
who is unable to conceive or carry a child to term.  Many of these couples try artificial conception 
treatments such as IVF.  The success rate of these treatments is usually between 10 and 35 per cent per 
cycle. 

The Greens (WA) are generally supportive of surrogacy arrangements, but we have a few concerns about the 
details of this bill.  I thank the minister for the comprehensive briefing that was provided on the bill.  I 
understand that currently there is no specific legislation in Western Australia that deals with surrogacy.  This 
means that surrogacy, including commercial surrogacy, is not explicitly prohibited in Western Australia.  I agree 
that it is of concern that that is not currently addressed in law, because I think commercial surrogacy is 
something that we should not allow, in the same way that we do not allow an exchange of value for organ donors 
or blood donations.  Although some countries have gone that way, we think that the principle should clearly be 
that there is not any exchange of value other than the refunding of reasonable costs, which is what the bill 
proposes.   
Hon Murray Criddle interjected. 

Hon GIZ WATSON:  Yes, the bill will now deal with that. 
However, the path is currently difficult for a couple or a single person who wants to have a child through a 
surrogacy arrangement.  The legislation before the house proposes to make things clearer and certainly should 
provide the sort of proper legal framework we believe these sorts of arrangements ought to have.  The estimated 
number of people who might like to use such a surrogacy arrangement is unclear, but it is estimated that the 
number would be quite low - perhaps around 10 cases per year.  I understand from the briefing that it is 
estimated that these sorts of numbers probably occur in Western Australia already.  It is hard to estimate because 
it is not a matter that would necessarily come to the attention of any authority to record.   
The media reports that it is becoming more difficult for many couples and single women to have children.  It is 
proposed that surrogacy will become one of the legal options that people can consider in pursuing their desire to 
have a child.  An article appeared in The West Australian on 22 October 2007 entitled “IVF on the rise as risks 
fall”.  The article states - 

Reproductive biologist Bruce Bellinge said . . . there had been a significant increase in the use of all 
infertility treatments, including IVF-related procedures and artificial insemination cycles. 

The Human Reproductive Technology Act currently effectively precludes the use of IVF to establish a 
pregnancy, as the woman who is to bear the child is not usually infertile, and IVF is the only available option for 
fertile women.  Despite the legal uncertainties, private surrogacy arrangements occur and the law cannot 
currently reflect the wishes of the parents involved.  It is especially difficult to overcome the requirement for the 
birth mother to be identified as the birth mother on the birth certificate.  The proposal is that at birth, a child born 
through a surrogacy arrangement will receive an initial birth certificate which shows the birth mother as the 
mother of the child and her consenting partner as the legal parent of the child.  After the first month of the child’s 
life and before the child is six months old, an application to the Family Court can be made for an order to 
transfer the legal parentage under certain conditions that are listed in clauses 15 to 17 of the bill.  These include: 
the requirement for residency in Western Australia; consent of the birth parents; and the order being in the best 
interests of the child.  Significantly, a couple of speakers have raised the very legitimate concern that the 
legislation should reflect the best interests of the child.  The child must be already living with the arranged 
parents; all parties must undergo appropriate counselling and seek independent legal advice; and the couple must 
be an eligible couple.  
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We have some concerns about the last three of those requirements.  An application requires a child to be living 
with the arranged parents despite them not being registered as parents on the child’s birth certificate.  I see the 
potential for a few issues to arise in the case of an emergency situation that might lead to the child needing 
medical treatment.  That would require the consent of the child’s parents.  I understand that a one-month period 
after the birth of the child is what could be described as a “cooling off” period for the birth mother when she 
could change her mind and withdraw her consent to the planned arrangement, which is non-enforceable at that 
point.  However, I can see many issues arising with that arrangement, and I would like the minister to comment 
on its practicalities.  

I understand that during the first month the parents can apply for a parenting order that gives them the right to 
look after the child, but they are not obliged to do that.  I would like the minister to explain the practicalities 
around issues such as emergency care in the period before the parentage order is made.  I can foresee 
circumstances that might require the child to be removed from that situation due to a medical condition.  The 
Greens are interested also in what is anticipated to be the normal time frame in which it is expected that the court 
will hand down that parentage order.  Is that something that would happen in a matter of days, weeks or months?  
That timing also is quite critical.  

The second question is about the requirement for appropriate counselling and independent legal advice, which is 
to be prescribed before a surrogacy arrangement can be implemented and before a parentage order can be made.  
That is covered by clause 17(4)(a) and (b).  We wholeheartedly agree with the importance of good information 
and counselling to ensure decisions are informed and to empower people to fully participate.  In April this year 
the Minister for Health referred to the need for public education and counselling for women who had been 
adding to the caesarean rates to bring them to a record 33 per cent in public hospitals and 53 per cent in larger, 
private hospitals.  In an article in The West Australian of 9 April, Minister McGinty, in his capacity as the 
Minister for Health, suggested that there needed to be more education.  I am not necessarily disagreeing with that 
but it is obviously necessary for qualified and unbiased information to be provided so that women can make an 
informed choice.  The Greens would like some idea of the quality of that counselling.  It perhaps needs some 
further definition.  What is the current availability of that sort of counselling and what particularly is the 
requirement for independent legal advice?  What consideration has been given to providing cheap or free legal 
advice to people who are on low incomes?  If we are to make this change, it is really important that people on 
low incomes are not discriminated against.  I understand that details about counselling are usually left to either 
the regulations or the directions of the chief executive officer under section 31 of the Human Reproductive 
Technology Act.  I expect that best practice will reflect similar directions on counselling as is contained in 
schedule 4 of the Human Reproductive Technology Act directions that were published in the Government 
Gazette of 30 November 2004.  I am aware that the chief executive officer of the Department of Health has 
already drafted some directions for the standards of practice for surrogacy.  However, these directions on 
surrogacy will not have the status of regulations - perhaps that is something we need to consider - and, therefore, 
will not be subject to disallowance in Parliament.  I understand that directions under section 21 of the Human 
Reproductive Technology Act have been used for a long time, but we have some concerns about the use of 
directions rather than regulations because we feel they do not necessarily attract parliamentary scrutiny.  
Although any directions are to be published in the Government Gazette, they are not disallowable.  I seek the 
minister’s response regarding the use of directions.  How do any issued directions fit in with the authority to 
make regulations in clause 40 of the bill?  I am concerned that, due to the costs of counselling and legal advice, 
surrogacy will be limited to the more well off in society.  We certainly do not want the bill to discriminate in that 
way.  We would like some indication of whether that has been considered.  If so, what organisations are 
scheduled to provide counselling and legal advice services?  Are any not-for-profit organisations scheduled to 
provide legal advice and counselling?  Will the Minister for Health provide additional funding to community 
organisations that may wish to be involved in facilitating surrogacy arrangements?  I am not sure whether this 
level of detail has been considered yet.  
My next question is about the relationship between clause 17(2)(c), which is about making legal advice a 
prerequisite for a parentage order and clause 6(1)(b), which limits any payment of such advice to reasonable 
expenses.  The term “reasonable” is not very clear because its interpretation might differ significantly depending 
on the socioeconomic situation of the person involved.  Will the minister regulate any fees charged for legal 
advice on this matter, and how will the minister monitor whether any legal expenses incurred are reasonable?  Is 
the minister expecting to provide additional funding to community legal centres that may offer legal advice to 
people on low incomes wanting to engage in a surrogacy arrangement?   

The next point refers to the eligibility of a couple to access the program and successfully apply for a parentage 
order.  Couples must be eligible couples under clause 15(2) of the bill, which refers to proposed section 23(1) of 
the Human Reproductive Technology Act 1991.  Proposed section 23(1) limits eligibility to women unable to 
conceive a child or whose child is likely to have a genetic abnormality or disease.  This definition does not cover 
a woman who, although able to conceive, is unable to carry the child to full term or is unable to give birth due to 
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other medical reasons.  Section 23 of the Human Reproductive Technology Act is to be amended by clause 46 of 
the bill.  I propose to move an amendment to the bill to clarify the eligibility of a woman who, although able to 
conceive a child, is unable to give birth to a child due to medical reasons or is unable to carry the child to full 
term.  I understand that the bill provides, currently, that if the woman cannot conceive, she is eligible.  It is clear 
to me that other medical circumstances exist in which a woman could conceive but would not be able to safely or 
successfully carry a child to full term.  I understand that it is the government’s intention to cover that 
circumstance.  From the conversation I had during the briefing on the bill, I understand that such an amendment 
would be compatible with the intent of the bill.  I guess we will move to that when we discuss the bill in detail.  I 
flag that at this point. 

The following requirements have to be fulfilled by an eligible couple or single person.  Surrogacy would benefit 
people unable to conceive a child or where it was likely the child was to carry a genetic order or disease.  People 
need to have given their effective consent.  I would also appreciate some clarification from the minister on the 
difference between effective consent and informed consent.  It would be useful to understand that.  Age cannot 
be a ground for infertility and consideration must be given to the welfare and interests of the participants and the 
child.  The person seeking to be treated as a member of a couple has to be married or be in a de facto 
heterosexual relationship.  Surrogacy will be available to heterosexual couples where the woman is fertile, to a 
single woman who is infertile and women in same-sex relationships who are infertile.  The Greens clearly 
support this provision and acknowledge that we have always supported full equality for gays and lesbians in all 
legislation, both in this state and federally.  We acknowledge that the Labor government has significantly 
addressed those laws in this state. 

The proposed bill makes surrogacy available to an infertile woman but does not allow a gay man to become a 
father.  Although we would ultimately like to see the law making that provision, we recognise that this bill will 
continue to discriminate against men in same-sex relationships.  We are fundamentally opposed to that 
discrimination.  However, we will still support the bill, despite its lacking that provision.  I understand from the 
briefing that giving a child up for adoption following a private surrogacy arrangement is currently an offence 
under section 8 of the Adoption Act, which prohibits private surrogacy arrangements with a view to adopting a 
child.  This section will still prevail for same-sex male couples whose only capacity is in regard to being eligible 
for adoption.  If the woman in the heterosexual couple is infertile, this couple will now have the additional option 
of surrogacy.   

It is important to counter some of the other contributions we have heard this evening on people’s attitudes to 
parenting and who is good at it and who is not and who has a right to be a parent and who does not.  Families 
come in all sorts of diverse types and same-sex couples often share the same desire to have a family with 
children.  Evidence shows that one’s sexuality does not affect a person’s ability to be a good parent.  I will read a 
few quotes to substantiate that rather than make wild allegations.  In November 2006 the Ethics Committee of 
the American Society for Reproductive Medicine published a report entitled “Access to fertility treatments by 
gays, lesbians, and unmarried persons”.  The summary states - 

•  Unmarried persons and gays and lesbians have interests in having and rearing children. 

•  There is no persuasive evidence that children raised by single parents or by gays and lesbians are 
harmed or disadvantaged by that fact alone. 

•  Programs should treat all requests for assisted reproduction equally without regard to marital status 
or sexual orientation.   

It goes on to say - 

Such requests present questions about reproductive rights, the welfare of offspring, nondiscrimination 
against gays and lesbians, and professional autonomy.  An overarching ethical question is whether it is 
acceptable to help unmarried single persons or couples to reproduce, regardless of their sexual 
orientation.  If it is ethical to provide such services, a second question is whether programs have a duty 
to treat all persons, regardless of their gender, couple status, or sexual orientation.   

Society has long since moved from restricting reproduction to heterosexual married couples.  Although 
restricting reproduction to heterosexual married couples has many advantages, long experience has 
shown that not all deviations from this model necessarily harm offspring or society.  As a result, we 
find that neither concerns about the welfare of children nor the need to promote marriage justify 
denying reproductive services to unmarried persons, including those who are gay or lesbian. 

In my view, the considerations of the American ethics committee are equally valid in Western Australia.  I 
would be interested to hear anybody challenge those findings from such a body.  This also confirms the finding 
of a research note from the commonwealth Parliamentary Library entitled “Children of Lesbian and Single 
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Women Parents” by Maurice Rickard, Social Policy Group, dated 4 June 2002.  This research reviewed all 
studies on the children of lesbian parents and made the following comment - 

Overall, though, the existing evidence indicates that the sexual orientation of parents does not appear to 
be a determinant of the success of a child’s development.  Nor does the presence of a father appear 
crucial for normal development.   

It continues - 

None of the evidence above serves to denigrate the contribution of good father parenting.  It does 
indicate, though, that it is the good parenting rather than the father parenting that is relevant.   

Developmental research consistently reports that it is the quality of family processes, rather than the 
nature of family structure . . . that is most important to the adjustment of the child. 

The issue of what counts as appropriate development is also important.  It is regrettably true that those 
with non-conventional gender or sexual orientations are likely to face adversity in their lives.  But the 
assumption that those orientations in themselves should count as adverse or inappropriate 
developmental outcomes is entirely questionable.   

The federal Human Rights and Equal Opportunity Commission recently completed an inquiry into the 
discrimination against same-sex relationships in federal laws and presented its report, “Same-Sex: Same 
Entitlements”, identifying 58 breaches of section 22 of the commonwealth Sex Discrimination Act. 

I would like to move to the report by the Victorian Law Reform Commission entitled “Assisted Reproductive 
Technology and Adoption - Final Report”, which was released on 7 June this year.  The Victorian government 
has promised to consider the recommendations of the Law Reform Commission before the end of the year.  I 
wanted to refer to a couple of things in its report.  Under the heading “Eligibility for surrogacy” on page 14, it 
states - 

If a person or couple wishes to commission a woman to carry a child on their behalf, a doctor must be 
satisfied that: 

•  They are in the circumstances in which they find themselves, unlikely to become pregnant, be 
able to carry a pregnancy or give birth or  

•  the commissioning woman is likely to place her life or health, or that of the baby, at risk if she 
becomes pregnant, carries a pregnancy or gives birth.   

That particular finding reinforces the need for an amendment to this bill to cover those circumstances as well as 
the one that is currently there, which is just to do with a woman being unable to conceive.   

In her second reading speech, the minister referred to the 1999 Select Committee on the Human Reproductive 
Technology Act 1991.  The minister indicated that not all the recommendations of that committee had been 
taken up when drafting this bill.  What were the recommendations that were not taken up; and, why were they 
not taken up?  It has taken eight years to introduce a bill that responds to those committee recommendations, 
which is a very long time.   

I would also like an explanation for including prerequisites such as the need to consider substantial counselling 
to ensure that women are aware of the implications of the surrogacy arrangement.  Another issue that is perhaps 
worthy of clarification is the requirement that the surrogate mother has already had a child or children of her own 
before entering into this arrangement.   

The Greens (WA) are happy to support this bill.  We think that it is a positive step to provide some legal 
certainty in this area.  The reality is that people are already entering into surrogacy arrangements without legal 
certainty for those involved.  This bill is a good move to provide legal clarity for the child.  It is probably wrong 
to think of this area as being something novel or extraordinary.  I have heard it described as social engineering.  
My reading and understanding of this issue is that in all times and cultures people have made this kind of 
arrangement.  In Asian cultures it is common for a woman to bear a child for a cousin, sister or close relative if 
she is unable to have children.  Cultures have had arrangements like this for a long time.  Sometimes I am sure 
they are difficult.  Members might have read Mao’s Last Dancer.  The author’s brother was given to his aunts 
and uncles and when he figured out that that was the case, he was not happy about it.   

Hon Barbara Scott:  It was a one-child policy.   

Hon GIZ WATSON:  This was prior to the one-child policy.  I think that this particular family comprised 13 
children.  Examples exist of these sorts of arrangements being made throughout history and different cultures.  I 
am not saying they are always easy.  I am sure they present challenges all the time.  However, we must 
acknowledge this happens between humans and it should be something that we, as a Parliament, provide legal 
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certainty for.  This bill provides what is another opportunity for people to become parents if they want to.  I 
imagine that only a few people will access this legislation because there are emotional and big questions to be 
answered if they want to enter into one of these arrangements.  However, it is appropriate that the law regarding 
surrogacy is clarified; therefore, we will support the bill. 
Debate adjourned, on motion by Hon Kim Chance (Leader of the House).   
 


